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such on inwere,shown somethey by exposure, operated, way,
the of the we notto do think aprisoner,prejudice verdict,

be setalone,for that cause should aside. That, with other
would have but of itself couldcauses, not influenceweight,

the the to disturb aof court verdict, when from thejudgment
record,whole it has been done.appears justice

We rulecannot that of law has been violatedperceive any
thethe circuit court to of the He hasby prejudice prisoner.

a of hishad a fair trial by wejury andneighbors, though
have found the factsnot on as cannotwemight did, saythey

their is so the as tofinding evidenceagainst justify'inter-
thisference court.by

The must affirmed.bejudgment
Judgment affirmed.
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amisleading. a is onbe Where trial,Instruction—should not party upon1.
jurya the are instructedintent to commit andcharge of an assault with rape,
guilty anthat such was offrom thethat if evidence, party attemptbelieve,they

anguilty;be such instruc-charged, their verdict shoulda asto commit rape,
jury.mislead thevague, and tended totootion was

theof MonroeError to the Circuit Court county;Writ of

Silas Judge, presiding.Hon. L. Bryan,

the facts.statesfullyThe opinion

theforK. S.Barnum and Mr. H.W. H.Mr. O’Melveny,

in error.plaintiff
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theRobert forGeneral,Mr. G. Ingersoll, Attorney people.

the theMr. Justice Lawrence delivered of Court:opinion

This was an the first count of which aindictment, charged
and the an assault with to commit asecond, intentrape, rape.

There under the count,was no first and that under theproof
was not The thesecond courtvery follow-satisfactory. gave

instruction for the to which the defendanting people,
excepted:

“ If the believe from the evidence that the defendantjury
is not as in the first count of indictment,theguilty, charged
but believe him of an as in the secondattempt,guilty charged

6verdict shouldcount, as in theyom- be, secguilty charged
count theond of and fix theindictment, term of his confine

ment in the not less than one nor more thanpenitentiary
”fourteen years.’

The found a verdict of and injury the errorguilty, plaintiff
now the of this instruction as error. Itassigns wasgiving

so. It the to findclearly the defendantrequired jury guilty
under the second if believedcount, him of anthey guilty

does,as in thatattempt, count. Butcharged that count not
the defendantcharge with an to do but withattempt anything,

the actual commission of an assault, in view a cer-having
tain asspecific the motive for the assault.object, The

of the islanguage too andaltogether vague, mayinstruction
havewell misled the The is reversed andjury. judgment

the cause remanded.
reversed.Judgment


